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AGENDA ITEM NO. 5 
 

BRISTOL CITY COUNCIL 
PUBLIC RIGHTS OF WAY AND GREENS COMMITTEE 

19 January, 2009 
 
CLAIMED FOOTPATH FROM JOHNSONS LANE, THROUGH 
WHITEHALL PLAYING FIELDS TO BRISTOL-BATH RAILWAY 
PATH 
 
(Joint Report of the Director of City Development and  
the Director of Central Resources)   (Ward:  Easton) 
 
Purpose of Report 
 
1. To determine an application for a Modification Order under the 

Wildlife and Countryside Act 1981 to modify the Definitive Map 
and Statement by the addition of a footpath from Johnsons 
Lane, through Whitehall Playing Fields to Johnsons 
Road/Bristol-Bath Railway Path, Easton, Bristol. 

 
Legal Framework 
 
2. Bristol City Council as Highway and Surveying Authority is 

under a statutory duty, as imposed by Section 53(2) of the 
Wildlife and Countryside Act 1981, to keep the Definitive Map 
and Statement under continuous review and to determine any 
valid applications for Modification Orders that it receives. 

 
3. Section 53(5) of the Act enables any person to apply to the 

surveying authority for an order to be made modifying the 
definitive map and statement in respect of any of the ‘evidential 
events’ specified in paragraphs (b) and (c) of section 53(3).  
The procedure for the making and determination of applications 
is set out in Schedule 14 of the Act.  It includes the right for 
applicants to appeal to the Secretary of State against the 
refusal of the surveying authority to make an order. 
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Background 
 
4. An application for a Modification Order has been received from 

a member of the public to modify the Definitive Map by adding a 
footpath from Johnsons Lane, through Whitehall Playing Fields 
(aka ‘Packers Field’) to the end of Johnsons Road where it 
meets the Bristol-Bath Railway Path, Easton, Bristol.  The 
claimed route is shown on the Location Plan at Appendix A. 

 
5. The relevant statutory provision in this case, which applies to 

adding a route to the Definitive Map and Statement, is set out in 
Section 53(3)(b) of the Act which requires the Surveying 
Authority to modify the Definitive Map and Statement following: 

 
(i)  “the expiration, in relation to any way in the area to which 

the map relates, of any period such that the enjoyment by 
the public of the way during that period raises a 
presumption that the way has been dedicated as a public 
path or restricted byway.” 

 
6. Section 31 of the Highways Act 1980 provides for the 

presumption of dedication of a public right of way following 20 
years continuous use.  Subsection (1) states: 

 
“Where a way over any land, other than a way of such 
character that use of it by the public could not give rise at 
common law to any presumption of dedication, has actually 
been enjoyed by the public as of right and without interruption 
for a full period of 20 years, the way is to be deemed to have 
been dedicated as a highway unless there is sufficient evidence 
that there was no intention during that period to dedicate it.” 

 
Subsection (2) states that: 
 
“The period of 20 years referred to in subsection (1) above is to 
be calculated retrospectively from the date when the right of the 
public to use the way is brought into question, whether by a 
notice ... or otherwise.” 
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7. The act that brought the public right into question and prompted 
the claim is stated by supporters of the application to be August 
2006, when new fencing was erected around the field.  This 
action effectively prevented the use of the claimed route from 
this date onwards. 

 
Documentary Evidence 
 
8. The Application to modify the Definitive Map and Statement by 

adding the footpath as described in paragraph 4 above, was 
submitted by Mr William Simpson on 23 October 2007.  Mr 
Simpson provided seven items of documentary evidence in 
support of the application – a copy of the 1966 Definitive Map, 
Ordnance Survey maps of 1888, 1918 and 1951, the Bristol-
Bath A to Z, a report to Development Control (Central) 
Committee of 14 July 2004 concerning Planning Application No. 
03/02802/F/C and an extract from ‘The History of Bristol’s 
Suburbs’.  This documentary evidence was researched by 
officers and is reviewed in paragraphs 9 to 19 below, and 
includes a summary of the planning history of the site.   

 
9. The earliest map reviewed was the First Edition Ordnance 

Survey Map of 1888 (see Appendix B).  This shows a route 
running southwards from what was then the Midland Railway 
line around the perimeter of a field and then westwards to meet 
Johnsons Road.  Note that this is not the claimed route, 
although the most northerly part of the route where it curves to 
connect with the railway line does reflect a section of the 
claimed route (points E to D, Appendix A).  This is very likely to 
be the route referred to in ‘The History of Bristol’s Suburbs’ 
(1977) which states:  “Between Whitehall (near the “Queens 
Head Inn”) and Easton ran, in olden days, a bridle path.  Part 
was destroyed when the railway line was laid, but an unspoiled 
strip of country lane remained till the beginning of the present 
century, when it was officially absorbed by Packer’s Playing 
Field at Greenbank.” 

 
10. This same route is depicted on the 1904 and 1918 Ordnance 

Survey maps (see Appendices C and D), although the route 
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leading north has been replaced by Carlyle Road and a 
footbridge is now shown over the railway line. 

 
11. This route was also shown on the map accompanying the sale 

of Packers ‘Recreation Ground’ for development in 1914 and 
was stopped up at Quarter Sessions in 1920 (see Appendices 
E and F).  However, it was still depicted on the conveyance of 
land to Bristol City Council in 1931 (see Appendix G).  This 
conveyance plan shows an additional route running in an 
easterly then southerly direction to Johnson Lane, which is 
similar to the claimed route.  However, the spur to Gordon 
Road is stated on the plan to be a “right of way reserved to 
owner and occupier of house coloured green between points ‘c’ 
and ‘d’.” 

 
12. The latter route, which is very similar to the claimed route, is 

shown on the 1950 and 1972 Ordnance Survey Maps (see 
Appendices H and I) connecting the tennis courts to Whitehall 
Gardens (NB named Johnsons Lane in earlier maps), with a 
spur to Gordon Road.  That there existed a connection through 
to the footbridge and Johnsons Road is unclear, as the footpath 
shown on the maps apparently leads to the Allotment Gardens. 

 
13. The published Definitive Map and Statement of 1954 and the 

review of the Definitive Map published in 1966 do not show the 
claimed route as a recorded right of way. 

 
14. Aerial Photographs of 1974 and 2005 do not clearly show the 

claimed route, as the grass is kept short and well maintained, 
but an indistinct route can be seen (see Appendices J and K). 

 
15. The dates of adoption of Johnsons Lane and Johnsons Road 

are not shown on the highway records.  
 
16. As referred to above, Bristol City Council acquired the land in 

1931. In 1974 the land was assigned to the County of Avon and 
transferred back to Bristol City Council at local government 
reorganisation in 1994.    The Plan attached at Appendix Q 
shows the extent of land vested in Avon County Council in 
1974. A route similar to the claimed route, with a spur to 
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Gordon Road, can be seen running within the eastern boundary 
of plots 14 and 21, i.e. land including the Pavilion and Playing 
Fields. The City Academy is currently leaseholder of the playing 
fields under a long lease granted by the Council on 9 July 2004. 

 
17. The land is designated in the local plan (Adopted 1997) as 

Playing Fields and a wildlife network site.  The Bristol-Bath 
Railway Path is designated both as a greenway route and 
safeguarded rapid transit route.  The planning history of 
Whitehall Playing Fields is included as background papers to 
this report and is summarised as follows: 

 
a) Planning Application 02/04428/F/C – approval was given in 
2003 for the redevelopment of St George Community College 
as the City Academy and included a number of conditions 
aimed at ensuring enhanced sports facilities in the locality, 
including rights of managed community access to sports 
facilities on the Academy site. 
 
b) Planning Application 03/02802/F/C – approval was given in 
2004 for improved sports pitches and ancillary facilities for the 
Academy as a staged development.  Phase 1 included new 
2.4m high perimeter fencing and gates, plus coach parking 
facilities and re-levelling of the pitches; Phase 2 included the 
erection of a new pavilion and provision of car parking facilities.  
Reference was made in the report to Development Control 
(Central) Committee of 14 July 2004 to the concerns of local 
residents that the proposals represented a loss of public access 
to open space.  In addition that “the site seems to have been 
open for general public access over many years, such that an 
informal path may have evolved, linking Johnsons Lane with 
the cycle track.”  However, it was also noted in the report that 
there were signs around the periphery of the site advising that it 
is private property with no automatic public rights of access and 
that there are no registered public rights of way running across 
the site.  Planning approval included Condition 11 – a 
Community Use Agreement – requiring a signed contract to be 
submitted to and approved in writing by the Local Planning 
Authority. 
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18. In summary, the documentary evidence prior to 1931 does not 
provide evidence of the claimed route.   However, a route not 
dissimilar to the claimed route is shown on the 1931 
conveyance, the 1950 and 1972 Ordnance Survey maps, the 
1974 Avon County Council Terrier Plan and arguably on the 
aerial photographs of 1974 and 2005.  This evidence shows 
that a route existed, but does not reveal its status, i.e. whether 
there were any private or public rights over it.  The evidence is 
also inconclusive as to whether the route connected through to 
the existing adopted footpath, which extends from to point ‘E’ 
on the Location Plan at Appendix A (in proximity to the former 
footbridge) to the top of Johnsons Road.  

 
19. The planning evidence provides little evidence in support of the 

claim and it is clear that the claimed route was not treated by 
the Planning Authority as if it were a public right of way and it is 
not depicted on Plans in association with the developments that 
took place.  The Community Use Agreement as required under 
Condition 11 will allow public access to the land by licence and 
not ‘as of right’, although a route shown on the approved plans 
is proposed to be dedicated as a public right of way along the 
western boundary of the site, connecting the Bristol-Bath 
Railway Path with Johnsons Lane.  

 
Site Visits 
 
20. Officers undertook site visits in April 2004 and December 2008, 

and a photographic record of this is attached at Appendix L and 
numbered on the Location Plan at Appendix A.  The 
photographs taken in 2004 show that the perimeter fencing was 
apparently breached to gain access to the field by the Kings 
Head Pub (end of Johnsons Lane – see Point A of the plan at 
Appendix A).  The red sign at the top of the path parallel to the 
Railway Path (see Point Y of the plan at Appendix A) is a notice 
advising the public not to let their dog foul the land.  The gate at 
this point is unlocked, although the fencing is removed on either 
side.  Photos from 2008 shows the perimeter fencing erected 
across the access point by the Kings Head Pub and remains of 
the former fencing.  Also the original County of Avon sign, and 
a recently erected red sign behind the perimeter fencing, can 
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be seen at the former main access gates to the field from 
Johnsons Lane.  There is evidence of recent damage to railings 
in this area.  Photographs also show the remains of wooden 
railings to the north of the field, parallel to the perimeter fencing 
by the tennis courts.  This appears to reflect part of the route of 
the claimed path running between points D, C and B as shown 
on the Location Plan at Appendix A, although officers were 
advised by Mr Priest of the City Academy that it was not a path 
and the structure was erected in the early 1990s by the ‘Old 
Georgians’ to keep people away from the football pitch (ref. 
interview with Mr Priest on 9 December 2008).  In addition, this 
area alongside the perimeter fence included a ‘Dugout’ for 
managers.  

 
User Evidence submitted in support of the Application 
 
21. Mr Simpson’s Application is supported by 15 Public Rights of 

Way Evidence Forms, which are included with the background 
papers to this report.  Use of the route is claimed for varying 
periods of time between 1975 and 2006 (see Summary of User 
Evidence Forms at Appendix M for ease of analysis). Use of the 
claimed route has not continued up to the present day as a 
result of the re-fencing of the site, believed by witnesses to 
have taken place in 2006. 

 
22. All maps provided with the Evidence Forms are marked to show 

the claimed route, shown as A-E on the plan attached at 
Appendix A, which is the route shown by Mr Simpson in his 
Application.  However, approximately 50% of the forms appear 
to show the route as being accessed from a point near Gordon 
Road, rather than from the end of Johnsons Lane.  Officers 
have concluded that the route that is claimed by Mr Simpson 
commences from the end of Johnsons Lane, shown as Point A 
on the plan at Appendix A, through a gap in the fence (see 
photographs at Appendix L). 

 
23. The Summary of user evidence at Appendix M shows that a 

minority of witnesses (3 out of 15) claim continuous use of the 
route for the relevant 20-year period from 1986 to 2006 (Forms 
2, 8 and 15).  Two of these witnesses provide evidence prior to 
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the 20-year period in question (i.e. between 1975 and 1986 - 
Forms 8 and 15).  One witness does not specify the years 
during which she used the route, although she claims more 
than 20 years user (Form 3).  The other 11 witnesses claim use 
of the way over a lesser period, i.e. between 1992 and 2006, 
which nonetheless contributes to the evidence in support of the 
Application. 

 
24. Other evidence contained in the Evidence Forms is 

summarised in the Table at Appendix M as follows: 
 

• The evidence of width of the way is stated by the majority 
of witnesses to be a minimum of 3 feet to a maximum of 3 
metres.   

• Witnesses believe the status of the way is as Footpath.    
• 8 witnesses believe the way has been known as public 

for more than the 20 years claimed, some believe for 50 
to 60 years. 

• The claimed way was used by the majority of witnesses 
on their way to the pub, to walk the dog, to shops, work 
or for business, social or recreational purposes.    

• All witnesses used the route on foot, and two stated use 
by bike (Forms 8 and 12).   9 out of 15 walked the route 
daily or weekly (Forms 4, 5, 6, 7, 10, 11, 12, 13 and 15);  
4 witnesses walked the route monthly or so during the 20 
years claimed  – Forms 1, 2, 8 and 9).   

• One witness recalls a Notice on the claimed route 
stating:  ‘Please do not let your dog foul this area’ (Form 
7). This witness marked a point on her map to show the 
location of an unlocked gate alleged to have been 
erected in May 2005 (shown as Point ‘Y’ on the Location 
Plan at Appendix A). 

• In respect of obstructions to the way, one witness refers 
to the route being closed by developers in August 2006 
(Form 3) and one states that the field was blocked off 
totally in July 2006 (Form 5).  This same witness marked 
a location on her map where a gate was put up in early 
2005, which stopped people going down the steps 
(shown as Point ‘D’ on the Location Plan at Appendix A). 
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• The majority of witnesses knew or had seen others using 
the claimed route.  

 
25. Mr Simpson was not able to attend an interview, but has 

submitted a statement which is shown at Appendix N.  Mr 
Simpson asserts that use of the claimed route was without 
force and that there is “enough good evidence to suggest that 
the use of the footpath has been ‘as of right’ for several 
decades prior to 2006 and that the path is shown on the 1966 
and 1972 Ordnance Survey maps.  However, as set out in 
paragraph 23 above, two witnesses provide use of the claimed 
route between 1975 and 1986 which does not provide evidence 
in support of the relevant 20-year user period in question, i.e. 
between 1986 and 2006.  Although the claimed route may be 
shown on Ordnance Survey maps, as explained in paragraph 
18 above this only provides evidence that a route existed and 
does not provide evidence of its status.  

 
26. In conclusion, the user evidence supplied by Mr Simpson in 

support of his Application provides evidence of use of the route 
for the 20-year period claimed from 1986 to 2006 and is 
supported by the additional user evidence set out in his 
Statement at Appendix N, in the assertion that use of the route 
was without stealth or force.  However, reference to a gate or 
gates erected and locked at points ‘D’ and ‘Y’ on the plan at 
Appendix A, do indicate a possible interruption to the 20 years 
of use claimed.  The user evidence is inconclusive on this point.  
The user evidence is also supported by the documentary 
evidence as set out in paragraphs 9 to 19 above, which 
indicates that a route very similar to the claimed route was in 
existence between 1931 and 1974.  However, this route existed 
prior to the relevant 20-year period of use claimed between 
1986 and 2006 and the status of the route is unknown.   

 
Landowner Evidence 
 
27. As referred to above, the title to the land over which the claimed 

route runs is held by Bristol City Council, and the City Academy 
were granted a formal long leasehold of the playing field in 
2003. The Applicant, Mr Simpson, served notice of the claim on 
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landowners and occupiers on 23 October 2007, in accordance 
with the requirement in Schedule 14 of the Wildlife & 
Countryside Act 1981.   

 
28. The views of the City Academy on the DMMO application are 

appended to this report (see Appendix O) and are self-
explanatory.  However, the grounds of the objection are not 
valid, in that they do not address the legal test of whether or not 
public rights have been acquired over the claimed route over 
the 20-year period in question.  However, it does refer to the 
ruling on the Town Green Application, which is attached at 
Appendix P. 

 
29. Officers’ comments on the points raised in the evidence 

contained in the Inspector’s report to the Council (attached to 
the committee report at Appendix P) are as follows: 
• The recommendation of the Inspector was that the town 

green application be dismissed on two main grounds:  (i) that 
user was not as a matter of fact sufficient to bring to the 
attention of the landowner of the Field a claim to a public 
right; and (ii) that, insofar as the user has occurred it is in law 
contentious until 1992 if not later.  However, this  conclusion 
was based on use of the whole Field as a town green, and 
not of the specific use of the claimed route. 

• However, the inspector’s report did contain reference to 
access being gained by force to the Field at points 
corresponding to Points A, Y & D on the Location Plan at 
Appendix A (see paragraphs 2.1, 5.1, 5.2, 5.4, 5.5, 5.7, 5.8, 
5.10, 5.14, 5.17, 5.18, 5.19, 5.31 and 5.36 of the Inspector’s 
report at Appendix P).  This includes reference to a hole in 
the fence at Point A, but no reference to a locked gate at 
Point Y or D, apart from the evidence of the Head Teacher of 
Whitehall Primary School (see paragraph 5.26).  This is 
contradicted by the evidence of a former Chair of Governors 
who states that the gate was locked (see paragraph 5.33).  
Therefore, the evidence of a locked gate at Point Y or D is 
inconclusive. 

• There was also reference to the existence and effect of the 
sign, which is visible at the main vehicular entrance from 
Johnsons Lane (see paragraph 2.5 of Inspector’s report), 
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which states:  “County of Avon – Private Playing 
Field/Grounds.  Members of the public are warned not to 
trespass on these grounds.  The exercising of dogs is 
forbidden.  Requests for the authorised use of these grounds 
should be made to the Director of Education.”  (See also 
paragraphs 5.23 and 5.34 of the Inspector’s report at 
Appendix P and photos at Appendix L).  As referred to in 
paragraph 16 above, the sign applied to use of the Playing 
Field, including the claimed path.  The evidence provided by 
Mr Ray Priest, Principal of the City Academy (and formerly of 
St George’s School) is set out at paragraph 5.20 of the 
Inspector’s report and is supported by Mr Priest’s Witness 
Statements to the Town Green Inquiry (held as background 
papers to this report).  There is evidence of repairs to gaps 
in the perimeter fencing over the years and of signs at 
various points around the perimeter, which are shown as 
Points ‘X’, ‘Y’ and ‘Z’ on the Location Plan at Appendix A.  
The location of these signs were confirmed by Mr Priest in 
an interview with officers on 9 December 2008.  Mr Priest’s 
evidence is supported by that of others, who also claim to 
have turned trespassers away from the Field (see 
paragraphs 5.21, 5.22, 5.23, 5.27, 5.30, 5.32, 5.35 and 5.37 
of the Inspector’s report). 

• Other evidence indicates that the formal use of Packers 
Field by the local community and community groups is by 
licence and not as of right, and occurred between 8 a.m. and 
dusk, or later by prior agreement (see paragraph 4.2 of 
Inspector’s report). 

 
30. In his evaluation of all evidence provided to the Town Green 

Inquiry, the Inspector gave the greatest weight to evidence that 
had been tested by cross-examination of witnesses and 
contemporaneous documentation such as receipts, records 
books and correspondence (see para. 6 of the inspector’s 
report at Appendix P).  The Inspector found that public 
recreational use of Packers Field had occurred since 1970.  
However, because of challenges by the groundsmen and 
others to this use, that this amounted to evidence of continuing 
trespass which was exacerbated by the deterioration of the 
perimeter fencing since 1988 and evidence of access to the site 
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via gaps in the fencing, including in particular at the Kings Head 
Pub and adjacent to the tennis courts (see paras. 7.1.7;  7.1.9 
and 7.3 of the Inspector’s report at Appendix P).  With respect 
to Signage, the Inspector accepted that signs were erected on 
the land forbidding entrance without the consent of the Council, 
and gave an approximate date of 1988 for the erection of the 
Avon County Council sign at Point X on the Location Plan at 
Appendix A (see letter dated 30 June 1988 from Avon County 
Council to a Gordon Road resident at Appendix R and paras. 
7.1.7; 7.2 and 7.3 of the Inspector’s report at Appendix P).  In 
conclusion, the Inspector found that use of Packers Field was 
not ‘as of right’ and that access to the field was by force (see 
para. 8.4 of the Inspector’s report at Appendix P).  As the 
majority of this evidence was tested by way of the cross-
examination of witnesses at the Town Green Inquiry, your 
officers conclude that on face value the evidence should be 
considered to be of significant weight and does seriously 
undermine the claim for a public right of way across Packers 
Field.  Additional investigation by officers has revealed 
correspondence between the Parks Manager, Bristol City 
Council and Estates Services, Avon County Council regarding 
permission for public access across the field, which supports 
this conclusion (see Appendix S 1-3). 

 
Consultation 
 
31. Informal consultation with footpath societies/user groups has 

been undertaken and no comments have been received to 
date.  

 
32. The City Academy and Mr Simpson have been given an 

opportunity to comment on a draft of this report.  No further 
evidence has been submitted by the City Academy. 

 
Conclusion 
 
33. Committee members must decide on all the evidence before 

them whether the allegation that the claimed route is a public 
footpath is substantiated.  There must be evidence to show that 
the route marked with a black line on the plan attached at 
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Appendix A (points A-E) has been used by the public at large as of 
right and not by licence during the relevant 20-year period in 
question.  The evidence must be sufficient to raise a presumption 
that the way has been dedicated as a public footpath and has not 
been rebutted by any other evidence to show that there was no 
intention on the part of the landowner to dedicate. 

 
34. The supporters of the claim contend that use of the claimed footpath 

as a public right of way was brought into question in 2006 when the 
route was blocked by new perimeter fencing, which effectively 
prevented public access from that date.  The evidence of a locked 
gate at Points D or Y in 2005 is contradictory and inconclusive. 
However, evidence of the erection of the Avon County Council sign in 
approximately 1988, located at Point X on the plan at Appendix A, 
which was the main entrance to the site for formal and informal 
access, does provide an earlier interruption during the relevant 20 
years of use between 1986 and 2006 which is sufficient to undermine 
the claim.  Members should therefore look for additional evidence of 
continuous use of the claimed route between 1968 and 1988 and 
should decide whether the evidence supplied does support an earlier 
period of 20 years.  In your officers’ opinion, there is insufficient 
evidence to support this. 

 
35. Use of the route as a public footpath is claimed by a total of 15 

people through user Evidence Forms and is supported by a written 
Statement supplied by the applicant.  Four of the people who 
completed evidence forms claim use for a period of 20 years or more 
up to 2006 unhindered and unchallenged, and one of these 
witnesses claimed use from 1975.  No witnesses were employed by 
the landowner during the 20-year period of use claimed and none 
stated that they had asked or been given permission to use the route. 

 
36. There must be sufficient evidence to show that the route marked A-E 

on the plan attached at Appendix A has been used by the public at 
large, rather than individuals exercising a private right, for such a 
period to raise a presumption that it has been dedicated as a public 
footpath and that this evidence has not been rebutted by any other 
evidence.  
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37. Officers conclude that on the basis of all evidence available to 
them at this time and on the balance of probability that there is 
insufficient evidence to reasonably allege that the presumption 
of dedication contained in Section 31(1) of the Highways Act 
1980 has been raised for the claimed footpath.  It appears to 
officers more reasonable than not to allege that although the 
evidence shows that there has been public use of the claimed 
footpath for 20 years or more, that this use is not ‘as of right’ 
and is undermined by the evidence of a contrary intention 
submitted by The City Academy and other witnesses at the 
Town Green Inquiry.   Officers conclude that, taken altogether, 
this evidence is sufficient to rebut the presumption of 
dedication. 

 
38. In deciding whether the claim is made out, Members have to 

decide whether the rights as claimed subsist or are reasonably 
alleged to subsist.  It is the opinion of the Director of Central 
Resources (Legal Division) and the Director of City 
Development that, on balance, the rights claimed are not 
reasonably alleged to subsist. 

 
Options 
 
39. The Committee must consider whether there is sufficient 

evidence to support the allegation that the presumption of 
dedication is raised under Section 31 of the Highways Act 
1980, following 20 years of continuous use of the claimed route 
by the public.  The standard of proof is the civil one, being a 
proof of the balance of probabilities;  i.e. that it is more likely 
than not that the allegation of presumed dedication is true.  
Members must weigh up all the evidence provided and if, on 
balance, they consider that the claimed public right of way is 
reasonably alleged, then the presumption is raised.  If, on the 
other hand, Members consider that there is unsufficient 
evidence to support the allegation of presumed dedication;  or 
that the evidence in support has been rebutted by sufficient 
evidence to show that there was no intention to dedicate;  then 
on balance they may consider that it is more likely than not that 
the allegation of presumed dedication is false. 
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40. The onus on the landowners is to produce evidence that there 
was no intention on their part to dedicate;  for example an overt 
act on the part of the landowner to show the public at large that 
there was no such intention.  Such evidence may consist of 
notices or barriers, or the locking of the way on one day in the 
year and drawing this to the attention of the public; or the 
deposit of a Statutory Declaration under Section 31(6) of the 
Highways Act 1980 to the effect that no additional ways (other 
than any specifically indicated in the Declaration) have been 
dedicated as highways since the date of the deposit. 

 
41. If the Committee considers that the claim is made out - i.e. that 

there is sufficient evidence to reasonably allege that there has 
been uninterrupted use by the public over a period of 20 years 
which has not been sufficiently rebutted by evidence to the 
contrary - it must resolve to make a Definitive Map Modification 
Order as requested.  Public use of the way must have been 
without hindrance or permission from the landowner or his 
agents.  The 20 year period must end with the date when use of 
the path was first ‘called into question’, which in this case is 
considered to be 1988 (see paragraph 34 above). 

 
42. Alternatively, if the Committee considers that the claim is not 

made out, it should resolve not to make an Order. 
 
43. As Members are aware, financial implications must not be 

taken into consideration when determining this modification 
order application, as the Council has a statutory duty to make 
an Order if it believes there is sufficient evidence to support it. 

 
44. Should the Committee decide to make and advertise an Order, 

authority is given to the Head of Legal Services to prepare and 
seal an Order to modify the Definitive Map and Statement by 
including the claimed route as a footpath.  A Notice of Making 
of the Order will be served on all affected owner/occupiers and 
statutory consultees, advertised in the local press and 
displayed on site.  The Notice will indicate a period during 
which the public and those affected by the Order will have an 
opportunity to make formal representations or objections.  If any 
are received, they will be reported back to this Committee at a 
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future date.  If none are received within the time limit specified, 
the Order may be confirmed as unopposed. 

 
Appendices 
 
Appendix A:  Location Plan 
Appendix B:  First Edition Ordnance Survey Map of 1888 
Appendix C: Ordnance Survey Map of 1904 
Appendix D: Ordnance Survey Map of 1918 
Appendix E: Map accompanying sale of land in 1914 
Appendix F: Plan of Stopping Up of path through Packers 
Recreation Ground – Midsummer Quarter Sessions 1920 
Appendix G: Conveyance H.J. Packer dated 4 July 1931 
Appendix H: Ordnance Survey Map of 1950 
Appendix I: Ordnance Survey Map of 1972 
Appendix J: Aerial Photograph dated 1974 
Appendix K: Aerial Photograph dated 2005 
Appendix L: Photographs from Site Visits of 2004 and 2008 
Appendix M: Summary of User Evidence 
Appendix N: Statement of Mr Simpson received 5 January 2009 
Appendix O: Letter dated 27 February 2008 from Mr Ray Priest of 
the City Academy 
Appendix P: Report to 25 July 2005 Public Rights of Way and 
Greens Committee – Packers Field Town Green Application with 
Inspector’s Report appended. 
Appendix Q: Avon County Council Terrier Plan c. 1974 
Appendix R:  Letter dated 30 June 1988 from the Director of 

Education to Mr A T Pointer 
Appendix S: Correspondence between Parks Manager, City of 

Bristol and Estates Services, Avon County Council 
regarding a request for public access to the field. 

 
Policy Implications 
 

None arising directly from this report. 
 
Resource Implications 
 
 There are no specific resource implications arising from this 

report, although if an Order is made which receives objections 
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that are not withdrawn, there would be cost implications if a 
public inquiry were to ensue.  A way added to the definitive map 
is publicly maintainable only if it can be shown to have come 
into existence prior to the 1959 Highways Act. 

 
Other Approvals necessary 
 
 None 
 
Recommended:  

 
That the application for a Definitive Map Modification Order 
is refused. 

 
Local Government (Access to Information) Act 1985 
 
Background Papers: 
 
1 Wildlife & Countryside Act 1981 (obtainable from HMSO); 
2 Application for Modification Order dated 23 October 2007 (held 

by Legal Officer, Statutory Orders, Central Resources) 
3 Public Rights of Way Evidence Forms and documentary 

evidence in support of the Application (held by Legal Officer, 
Statutory Orders, Central Resources) 

4 Letters of representation, plans and correspondence relating to 
the claimed route (held by the Public Rights of Way Officer, 
Traffic Management, City Development). 

 
Contact Officers: 
 

Christine Pouncett, Road Safety, Walking and Cycling Team, 
Traffic Management, City Development 

 Tel. (0117) 903 6841 
 

Michelle Darby, Solicitor – Planning and Highways, Central 
Resources. 
Tel. (0117) 922 2338 
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Ordnance Survey Map 1918 
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Map accompanying sale of lane 1914 
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Quarter Sessions 1920 – Shaded route stopped up
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Ordnance Survey Map 1972 
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Photo 1 – April 2004 – GAP IN PERIMETER FENCING, Johnsons Lane/Gordon Road 
 

 
Photo 2 – April 2004  - Sign at top of parallel path from Railway Path/Johnsons Road 
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Photo 3 – April 2004  - Gate at top of path parallel to Railway Path – fencing missing 
 

Photo 4 – December 2008 – Perimeter fencing across former access, Johnsons Lane 
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Photo 5– Dec. 2008 – Remains of previous fencing – by former access point, Johnsons La 
 

Photo 6 – December 2008 – Original Avon Sign and more recent red sign beyond 
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Photo 7 – December 2008 – Red sign beyond south perimeter fencing to Packers Field 
 

Photo 8 – December 2008 – Evidence of recent damage to railings in vicinity of signs 
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Photo 9 – Dec. 2008 – Remains of wooden railings parallel to perimeter boundary to north 
 

Photo 10– December 2008 – Location of ‘Dugout’ between boundary and football pitch 
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Photo 11 – December 2008 – Continuation of wooden railings parallel to eastern boundary 
 

Photo 12 – December 2008 – End of wooden railings, looking to Gorden Rd/Johnsons La 
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               Agenda Item no. 11 
BRISTOL CITY COUNCIL

Public Rights of Way and Greens Committee

25 JULY 2005

APPLICATION FOR REGISTRATION OF LAND AT PACKER'S FIELD,
JOHNSON'S LANE, WHITEHALL AS A TOWN OR VILLAGE GREEN IN
PURSUANCE OF THE COMMONS REGISTRATION ACT 1965 

(Report of the Head of Legal Services) (Ward: Easton)

Applicant: Ms Sandra Willavoys, 11 Whitehall Gardens, Whitehall, Bristol
BS5 7BN

Objectors:  (1) Bristol City Council, in its capacity of freeholder of the 
application site;

(2) The City Academy of Bristol, St George Campus, Russell
Town Avenue, Bristol BS5 9JH, lessee of the application
site.

Purpose of Report

1. To recommend that the Committee follow the advice of the Inspector in
his report dated 12 July 2005 (appended).

Background

2. Ms Willavoys applied on the 13 of July 2004 for registration as a green
of land located at Johnson's Lane in Whitehall.  The application was
advertised in accordance with the Commons Registration (New Land)
Regulations 1969 during September 2004, with a deadline for objections
of 30 November 2004.

3. At its meeting of 10 January 2005, the Committee, as representative of
the Commons Registration Authority, agreed to the appointment of an
independent external Inspector to hold a non-statutory Local Inquiry. 
Such an Inquiry took place at the Council House from 18 – 22 April
2005.  The Applicant represented herself, while the Objectors were
jointly represented by Counsel.   Following the Inquiry, the Inspector
accordingly prepared the appended report.

4. The Inspector conducted a full and fair Inquiry, heard all the evidence
and legal submissions and concluded that the Commons Registration

APPENDIX P
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Authority should dismiss the Application, as the Applicant had failed to
establish that Packer’s Field met all the criteria of the statutory definition
of a town or village green.  His conclusions are to be found at paragraph
13 of his report as follows:

“The Authority should dismiss the application to register Packer’s Field,
Whitehall, Bristol, because:

(1) The Applicants have failed to establish any continuous period of
twenty years’ user of the Field for lawful sports and pastimes
between 1970 and the date of the inquiry.  This was because:

(i) The user was not as a matter of fact sufficient to bring to the
attention of the landowner of the Field a claim to a public
right;

(ii) Insofar as the user has occurred it is in law contentious until
1992 if not later.

(iii) The Applicants have not proven that the user was by the
residents of a locality, being a locality known to law.

(3) Insofar as the Applicants must rely on the amended version of
section 22 continuing to the date of registration (that is, on the
basis of the law as declared by the Court of Appeal in Trap
Grounds) any continuing user is contentious and hence not as of
right.

(4) I also advise that user has not been by a significant number of the
inhabitants of the neighbourhood of Whitehall, within the meaning
given to section 22 of the Act as amended.”

Appendix

Appendix Inspector’s report dated 12 July 2005.

Legal Implications

The City Council in its capacity of Commons Registration Authority
has a statutory duty in pursuance of the Commons Registration Act
1965 to determine in accordance with the rules of natural justice whether
the land should be registered as a green.

For an application to register a green to be successful, the applicants
must prove on the balance of probabilities that that land in question
comes within the statutory definition of a "town or village green".
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In its capacity of registration authority, the City Council has to consider
objectively and impartially all applications to register greens on their
merits, taking account of any objections, and of any other relevant
considerations.

In the context of this Application, the City Council has maintained a
distinction between its respective functions of registration authority, and 
of land-owner.

Resource Implications

Financial: None

Land: The City Council is freeholder of the application land, while
the City Academy is leaseholder.

Personnel: None.

Recommended - that on behalf of the Commons Registration
Authority, the committee approve the
Inspector’s recommendation, and dismiss the
Application.

LOCAL GOVERNMENT (ACCESS TO INFORMATION) ACT 1985
Background Papers

None

Author: Frances Horner, Senior Solicitor, Legal Division on behalf of the
Director of Central Support Services 
Tel:: 9222330
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Avon County Council Terrier Plan c. 1974 
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